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December 5th, 2016 Special Meeting Minutes

Brookings County Planning & Zoning Commission
December 5th, 2016 — 7:00 PM
Brookings City & County Government Center
310 Chambers

Chair Robbins called the special meeting to order at 7:03 PM.
Commission members present were: Lee Ann Pierce, Robert Rochel, Kimberly
Elenkiwich, Darrell Nelson, Darrel Kleinjan, Terrell Spence, Michael Vande
Weerd, Randy Jensen, and alternate board members Tom Davis and Roger
Erickson.

Robert Hill, Brookings County Development Director explained to the
audience why the meeting was scheduled on a special night and not on the
regular monthly day.

Chair Robbins read agenda item # 2: Items to be added to agenda by
commission members or staff. None added.

Chair Robbins read agenda item #3: Invitation for citizen to schedule
time on the commission agenda for an item not listed. Time limited to 5
minutes per person to address the board. No one scheduled time to address
the board.

Chair Robbins read agenda item # 4: Approval of Agenda. Terrell
Spence moved to approve the agenda. Darrel Kleinjan second. Chair Robbins
called for a voice vote. 9-ayes and 0-nays, motion carried.

Chair Robbins turned the meeting to Robert Hill and stepped down from
the Chair position due to conflict of interest. Michael Vande Weerd also stepped
down due to conflict of interest. Mr. Hill noted that Kimberly Elenkiwch, Vice
Chair would assume the chair seat and alternates Tom Davis and Roger
Erickson assumed the vacated seats.

Chair Elenkiwich noted that the she would be in the chair position for the
following 2 agenda items and reminded audience members that testimony would
be limited to 5 minutes per person.

Chair Elenkiwich stated, “We are now acting as the Brookings County
Board of Adjustment” read the opening statement and agenda item # 5:
2016var021: Killeskillen LLC by Michael Crinion has made an application

December 5™, 2016
Meeting Minutes
Page 1 of 8


mailto:zoning@brookingscountysd.gov

2016var021 to the Brookings County Board of Adjustment, for a variance.
Article 22: Concentrated Animal Feeding Operation, Section 22.01:
Concentrated Animal Feeding Operation Regulations: Concentrated
Animal Feeding Operation Control Requirements: # 6) Required Setback
and Separation Distance. The property is described as: “NE1/4 of Section
10, T112N, R48W (Oak Lake Township)” ~~ located at 48187 197 St,
Astoria, SD 57213.

Robert Rochel moved to approve the variance request. Darrell Nelson
second. Chair Elenkiwich opened up for discussion and asked Mr. Haugen for his
staff report. Mr. Haugen stated, “Killeskillen LLC by Michael Crinion has applied
for a variance to build a Class “A” Concentrated Animal Feeding Operation
(CAFO), 1,400 feet from a private well. A variance distance of 1,240 feet.
Brookings County Zoning Ordinance Article 22: Concentrated Animal Feeding
Operation: Section 22.01: Concentrated Animal Feeding Operation Regulations:
Concentrated Animal Feeding Operation and Control Requirements: # 6
Required Setback and Separation Distance: Private Wells other than the
operator is 2,640 feet. The well is not on record with the South Dakota
Department of Environment and Natural Resources - Water Well Completion
Reports, meaning the well was dug before well completion records were
required. The well is located below an old windmill tower that does not have the
windmill wheel or windmill head on top of the tower to enable it to pump water.”
Mr. Haugen presented visuals of the well and the surrounding site noting the
condition of the equipment, vegetation and surrounding ground near the tower.
Mr. Haugen also noted: 1) Jay Gilbertson with East Dakota Water Development
District had reviewed the materials and viewed it as an abandoned well and
should be properly sealed. 2) Letters were sent to adjoining landowners, Oak
Lake Township Chairman and clerk, Brookings County Highway Department,
Brookings-Deuel Rural Water and the current landowner. 3) Public notices were
published in the Brookings Register on November 22" and 29%, 2016, White Tri-
City Star on November 24t and December 1st, 2016 and Hendricks Pioneer on
November 23" and 30", 2016. 4) Two comments regarding the variance
application were received by the office and were on file. He then presented a
visual presentation containing: the application, Beacon images, well log from the
South Dakota DENR Water Well Completion Report and photos of the windmill
tower, well, casing cover and the casing. Chair Elenkiwich asked the applicant to
come forward and address the board. Brian Donahue attorney from Donahue law
firm introduced himself as the attorney representing Killeskillen LLC and gave a
brief history regarding the proposed CAFO. Mr. Donahue noted that per the
ordinance this would not qualify or meet the criteria as being a well as it has been
abandoned, not put in use for some time and it was currently in disrepair.

Michael Crinion stated, “We are applying for a new conditional use permit, we
don’t believe this is an existing well but to cover all bases we decided to apply for
a variance if you decided it was a well. The site meets all the criteria of a good
dairy site. It is on a county blacktopped road, there is very good farm ground all
around.” Mr. Crinion noted the benefits to the area: jobs and crop ground being
more profitable in the area of a dairy. Brian Friedrichsen, Engineer with Dakota
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Environmental read a letter dated November 18, 2016 that had been sent to the
Zoning office regarding the well and distance from the proposed CAFO. The
letter ended noting the inactive status of the well and stated, “The distance to the
proposed manure storage would not likely result in substantial detriment to the
adjacent property (the well)”. Chair Elenkiwich opened up for questions from the
board, hearing none she opened up to the audience asking that a main
proponent come forward first and then others in the audience would be given 5
minutes per person for comments. Bradley Olson came forward and presented
the board with a 49 second video of the well and pictures. Mr. Olson noted the
well pumped out 15 gallons of cold, clear water a minute. Mitch Peterson,
Attorney from Sioux Falls, and represented the opposition presented the board
with a thumb drive, hand-outs, pictures and a summary. Mr. Peterson then
stated, “This well is a well, and if you look at the setbacks it has to be a privately
owned well that doesn’t belong to the applicant. It doesn’t have to be operational,
it doesn’t have to be active that is not part of the setback, not part of the rules
that must be followed in this case.” Mr. Peterson noted that a variance is for use
when there is a hardship that is not of the applicants making and a new operation
like the dairy does not qualify. Ralph Siverson a Lake Hendricks resident stated,
“It all comes down to the well — get the well recorded. The issue is too many
cattle, to close to potential drainage in and around Lake Hendricks. We are
objecting to 5,500 cattle too many in too small of an area. We are concerned with
down the road - the potential water quality and smell.” Frank Gwerder a dairyman
from California stated, “We have been looking for sites in South Dakota for
several years and this particular site grabbed our interest. We operate 2 — 900
cow dairies in California. One attraction to South Dakota is how they want things
done and we like this site. In regards to the well, the way manure is managed in
modern day dairies and the rules and regulations, | don’t see how a well could
become contaminated with the rules South Dakota has in place. We are looking
to move our entire operation and are actually looking at purchasing and moving
into a house on Lake Hendricks. We want to be part of the community, part of
this county.” Jay Gilbertson of East Dakota Water Development District stated, “It
was my conclusion that although that could be a well, it was equally clear that it
was a well that had not been used in some time. It was a well in very poor
condition (casing at the surface cracked, holes in it), it struck me that if the
concern was protecting the water resource at that location for future use,
indications were that was no longer a consideration. It was an old well out in a
field that had been ignored, no maintenance. It certainly represents a significant
environmental risk, not as a result of what might happen but simply as a result of
the farming practices that were clearly taking place in and around the well itself. |
would stand by my original conclusion that it is an abandoned well. The reason
the set-backs are there are to protect existing, functioning, private wells and that
well at that time did not meet the requirement. As such | concur with the applicant
that the variance is not entirely necessary.” David Church expressed concern
with possibility of rain and contamination. Norris Patrick was concerned with
possibility of disease, concerned with the aquifer and contamination. Dan Little a
licensed Veterinarian from Brookings noted that he did not know of any scientific
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cases that dairy cows have contaminated land. He stated, “In working with
livestock it would be of great concern to me, the well that is out there, with a
broken casing and since nitrogen is used in fertilizing crops, it is highly probable
that that well is contaminated already. Probably running high nitrate levels. It has
already been contaminated in my opinion.” James Eggen noted he was
concerned with E-coli and water quality. Wesley Tschetter spoke of past
experience regarding old wells and maintenance. He closed in stating, “Whether
it's this well or another well, you have got that aquifer punched and there is value
in preserving that aquifer.” Chair Elenkiwich hearing no more comments from the
audience closed the public portion of the hearing called the applicant up and
opened for questions from the board. Board member Darrel Kleinjan asked a
guestion regarding topographical maps — well location, if dairy location was
downstream. Brian Donahue referred to the topographical map included in the
packet. And stated, “We have to start from the premise that this is a proposed
operation that would need to meet the requirements for the South Dakota
Department of Environment and Natural Resources Conditional Use and CAFO
permit. This particular facility will be a zero discharge facility. This means it would
not overflow within the design criteria and in addition to that there is a significant
amount of extra capacity built into the lagoons. Also, in regards to the animal
units, they are looking at a 2,000 head dairy operation. The well itself is probably
located at a specific elevation that would be lower than the elevation of the
proposed dairy, we are not disputing that, but it would be difficult for there to be a
discharge to start with and even if there was a discharge it would be very unlikely
that it would get to the well head site because of the road ditch and the other
topography in the area.” In closing Mr. Donahue noted the situation was unique
and met all the requirements regarding requesting a variance. He also stated, “If
this is considered to be a well, we have a situation that is in fact specific to this
particular area and its setback, we are requesting a variance from the setback for
a private well, if this is a private well.” He further noted a well could be located on
the CAFO site itself and meet all requirements. He also noted the variance
requested would not be a detriment to the area. Chair Elenkiwich requested that
Mr. Friedrichsen expand on the ability to have a well on a CAFO site. Mr.
Friedrichsen noted that both the county ordinance and the State general permit
both have setbacks from wells differentiated by ownership other than the
operator and the operator themselves. He stated, “Under the current general
permit a well on a CAFO property is required to be 150 feet from any manure
containment structure - the state requirement. This is the differential of owned vs.
not owned.” Chair Elenkiwich asked for further comments or questions from the
board. Board member Lee Ann Pierce asked Mr. Olson to come forward to
address a question she had in regards to when the last time water ran from the
well before all the litigation. Mr. Olson noted he was not sure but it had been
some time ago. Ms. Pierce also requested that Mr. Gilbertson come forward for a
guestion. Ms. Pierce requested for the record that Jay Gilbertson state his
credentials as relates to water. Mr. Gilbertson stated, “I am the Manager,
Executive Director of the East Dakota Water Development District a position |
have held for 22 V2 years, prior to that | spent 10 V2 years as a Geologist &
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Hydrologist with the South Dakota Geological Survey in Vermillion, | have
undergraduate and graduate degrees in Earth Science and Hydrogeology.”
Board member Pierce then asked, “Is there such a thing as legal vs. illegal
wells?” Mr. Gilbertson noted that the state law in general requires/asks that when
a well driller installs a well for a public individual or a private entity they file a copy
of the well log and all information with the State (South Dakota Department of
Environment and Natural Resources, Water Rights Division). He stated, “Well
drillers have gotten better over the years at filing the logs, but a log for what
appears to be a fairly old well/hole in the ground that it's not on file was not a big
surprise, it doesn’t surprise me.” Board member Pierce asked Mr. Gilbertson if he
was aware of any wells becoming contaminated as a result of similar types of
operation. Mr. Gilbertson noted he was not aware of any. Board members
discussed with Mr. Gilbertson the titles of wells the state uses, procedure to plug
a well and inspection of wells. Board member Randy Jensen posed a question to
the applicant, Mr. Friedrichsen and Mr. Donahue. He inquired, “The site plan that
you have here, is that what best fits the dairy itself or can things be shifted
around — like the ponds moved further west and the buildings moved south,
where we are not asking for such a big variance?” Mr. Friedrichsen noted it
wouldn’t be impossible but would be tough due to high slope areas. Board
member Lee Ann Pierce asked, “Have you considered applying for a Class B
instead of a Class A CAFO as the setbacks from the well would not be an issue
then.” Mr. Crinion noted that because a mature dairy cow was equal to 1.4 AU
(Animal Units) 2,000 cows would be 2,800 Animal units so it would fall under a
Class A permit. Mr. Crinion stated, “Frank and Marlen already have just short of
2,000 cows and their idea is to combine the two dairies and they would like to
grow the dairy in the future.” Chair Elenkiwich asked for additional comments
from the board, hearing none she asked Mr. Haugen to go over the findings of
facts, with any additions, which are on file. Chair Elenkiwich called for each board
member to express thoughts on the topic before the vote was called. Chair
Elenkiwich then called for a roll-call vote: Rochel-aye, Davis-nay, Nelson-aye,
Kleinjan-aye, Erickson-aye, Spence-nay, Jensen-nay, Pierce-aye, Elenkiwich-
aye. 6-ayes, 3-nays, motion carried.

Chair Elenkiwich stated, “We are now acting as the Brookings County
Planning and Zoning Commission” read the opening statement and agenda item
# 6: 2016cu022: Killeskillen LLC by Michael Crinion has made an application
2016cu022 to the Brookings County Planning and Zoning Commission for a
conditional use. Article 11: Section 11.01: “A” Agricultural District: Conditional
Use Permit #11: Class A, B, C and D Concentrated Animal Feeding Operation.
The property is described as: “NE1/4 of Section 10, T112N, R48W (Oak Lake
Township)” ~~ located at 48187 197th St, Astoria, SD 57213. Roger Erickson
moved to approve the conditional use request. Tom Davis second. Chair
Elenkiwich opened up for discussion and asked Mr. Haugen for his staff report.
Mr. Haugen went over the staff report with board and used visuals to further
describe the proposed site. He also noted that the engineer’s report completed
by Brian Friedrichsen with Dakota Environmental Inc. and the conditional use
application contained all the required information per Article 22: Section 22.01.
The Zoning Office had reviewed all documents and made a site visit to the
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proposed location. Letter were sent to the adjoining landowners, Oak Lake
Township Chairman and Clerk, Brookings County Highway Department,
Brookings-Deuel Rural Water and the current landowner. Mr. Haugen noted
emails were received regarding the permit, all were posted online and given to
the board members. — 7 in support of and 5 in opposition. Chair Elenkiwich asked
the applicant to come forward and address the board. The appellant identified
himself as Michael Crinion and stated, “I am applying for a conditional use permit
for 5,500 Animal Units or over 3,900 dairy cows. | am a dairyman myself, | am
50% owner of Global Dairy, just east of Estelline. That dairy is 4,500 Animal
Units on that permit. We put a lot of emphasis on cow comfort, because when we
look after the cows the cows look after us. Besides being a dairyman myself, |
work with others that want to move to South Dakota and that is the reason we
are applying for this permit. | have been working with Frank and Marlen Gwerder
from Modesto, CA. They like the site and it meet a lot of the requirements they
are looking for. They currently operated two dairies both just short of 1,000 cows
each but they are 100 miles apart and in California the dairy industry has been
curtailed due to economics. Land that was once growing corn silage and alfalfa is
in now growing pistachio nuts, walnuts and other tree products. That is part of the
reason Frank and Marlen are looking to move here.” Mr. Crinion described: the
design of the building and its benefits, zero discharge and storage basin designs.
Chair Elenkiwich opened up for questions from the board. The board discussed:
manure plan, containment system, distance from Deer Creek and protecting, run-
off and soil erosion, contamination and disease. Mr. Crinion noted manure plans
are regulated by DENR and evolve over the years. Mr. Friedrichsen stated,
‘Pond 1 storage is below native ground level, the place you have got any
embankments at all due to original topography is around sides or 2 and 3
(ponds), that is where secondary containment would be of most benefit.” Mr.
Friedrichsen noted the site was required to be a zero discharge facility with all
things routed into ponds. Mr. Crinion stated, “These are zero discharge facilities,
we cannot discharge we have to account for everything.” Mr. Friedrichsen noted
that concrete aprons and vegetation drainage areas would be in place around the
buildings. Chair Elenkiwich asked a question regarding prevention from disease,
Brian Donahue stated, “As a point of clarification the fly and odor plan also does
address that and the fly control will insure these vectors or flies will not be
anywhere near the areas where other animals could be exposed.” Chair
Elenkiwich asked for further comments from the board, hearing none she opened
up to the audience asking that a main spokesperson come forward and noted
that the audience would be able to speak following with a limit of 5 minutes per
person. Mitch Peterson, attorney from Sioux Falls noted that significant issues
still existed and it had been 3 years since the project started. He cited: 1) Too
much risk of contamination to the aquifer (Zone B), 2) Deer Creek stream to
close, 3) Location of a well, 4) 7 control requirements. He closed in stating, “A no
vote tonight is virtually bulletproof in court on appeal.” Chair Elenkiwich opened
for public discussion. Catherine Carter presented a power point describing the
site and expressing concern regarding aquifer zones, Deer Creek, and a limited
number of soil borings. Ms. Carter closed in stating, “This is an accident waiting
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to happen.” Brenda Boeve, Lake Hendricks Improvement Association President,
expressed concern for the Deer Creek tributary and possible pollutants. She
stated, “We have spent over $4 million to clean the area, clean the lake.” Tom
Landmark remarked, concern with phosphorus levels and the possible run-off
from the CAFO site that would go into the tributary. Brad Olson presented the
board with a Conditional Use Permit Opposition - Summary that was written by
Mitch Peterson. Bill Schultze read a statement of opposition related to #6 noted
in the Opposition to Conditional Use Permit (CUP) cu2016022 of Killeskillen LLC
Dairy CAFO. Mr. Schultze noted various risks to animals such as: 144 Species of
birds, Topeka Shiner, Northern Red Belly Snake, butterflies (Dakota Skipper &
Poweshiek Skipperling). Jordan Olson expressed concern for potential pollution
to the lake. Norris Patrick from Oak Lake Township stated, “When this thing fails
or if it does, who is responsible (to clean it (spills) up)? | think if you are
responsible enough to make the decision you are responsible enough to clean it
up.” Frank Gwerder addressed the concerns of the people and stated, “Large
CAFQ'’s concern a lot of the people because of the size. These large CAFO’s are
engineered and designed to protect the environment.” He noted that they hoped
to move themselves and their cows to area and would strive to protect the
environment. Marlen Glattke-Gwerder noted their dairies had been environmental
certified in California and they wanted to move to the area to combine their
dairies. She stated, “We are moving the cows and ourselves, we will not be
absentee owners.” James Eggen stated, “We are not opposed to CAFQO’s just the
location.” Marsha Olson area landowner opposed the CAFO due to the
topography of the area. Noting the area was hilly with creeks that drained into the
Deer Creek watershed, Floodplain, aquifer and location of a well. Jody Kuper,
Milk Procurement Manager for Valley Queen Cheese Factory in Milbank, SD
noted that milk is purchased from area CAFO’s and dairies in the area and are all
subject to an animal healthcare inspection (Farmers Assuring Responsible
Mangement). Mr. Kuper stated, “The bottom line is the better they're cared for
the more milk they will produce. He added, “I think there is a much greater risk of
contamination from commercial fertilizer run-off than there is from containment
ponds for manure lagoons.” Chair Elenkiwich then noted the public portion of the
hearing was ended and called the applicant forward for final comments. Michael
Crinion addressed various issues and comments made by the audience: (1) Soil
borings — for county permit 4 extremities are looked at, if approved by county the
State permit would require up to 30 different soil borings all going down 25 — 50
feet. (2) A dairy this size has an economic impact of over $100 million per year.
(3) Manure application — for CAFQO'’s soil tests are done to see what the nutrients
are already in the ground and then the DENR will give a recommendation
depending on the crop, the amount of manure that can be applied so that it isn’t
over applied. (4) Regarding care of cows — in larger operations milk production
goes up because better cow comfort for the cows. Animals are housed inside in a
controlled environment. (5) Spills — CAFQO’s are required to have insurance to
cover if there ever is a spill. If a spill occurs, DENR is contacted, chopped straw
is put in place, DENR inspects the site to certify no contamination and a fine is
paid. Brian Friedrichsen added some additional comments regarding Soil
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borings, state permit requirements and the Deer Creek tributary. Brian Donahue
attorney for applicant made a few closing comments noting due to time constraint
many supporters were in the audience but unable to testify in support. Mr.
Donahue then stated, “I understand the concerns of the opponents and | want to
make it clear that my client and the proposed operators of this facility have every
intension of being excellent stewards of the land and protecting the environment
to the best of their abilities regarding this particular site.” He further noted the
application fulfilled all the requirements of the proposed land use. He noted for
the record, the 500 foot set-back for the streams would not apply to the unnamed
tributary that is on the property. The site of where the actually dairy facility was to
be located would not be in a shallow aquifer or Zone A or B aquifer protection
area.
Chair Elenkiwich asked for further comments or questions from the board. Board
member Darrel Nelson stated, “I would like to address a comment that was made
— it was said that permitting this CAFO would not be generally compatible within
the county. It is compatible with our ordinance as | see it, because our ordinance
allows for it and it is compatible in our county.” Mr. Nelson further stated, “The Ag
District mainly exists for the purposes of agricultural activities and less to
accommodate residential, and so agricultural activities do have a priority in the
Ag District.” Board member Robert Rochel directed a question to Mr.
Friedrichsen regarding 100 year storm event and expanding storage ponds. Mr.
Friedrichsen noted that a minimal design change of adding extra free board. Mr.
Crinion stated, “The state permit requires 270 days storage and we are actually
going to be in excess of 400 days storage, well in excess of what is required in
the state permit. Attorney Donahue stated, “The facility would be a zero
discharge facility regardless of whether we are talking about manure, the feed
pad area or other parts of the operation.” Chair Elenkiwich asked for further
guestions or comments from the board hearing none she asked Mr. Haugen to
go over the findings of facts, with any additions, which are on file. Chair
Elenkiwich polled each board member on the topic before the vote was called.
Chair Elenkiwich then called for a roll-call vote: Kleinjan-aye, Erickson-aye,
Spence-nay, Jensen-aye, Pierce-nay, Rochel-aye, Davis-nay, Nelson-aye,
Elenkiwich-aye. 6- ayes, 3-nays. Motion carried

Chair Elenkiwich read agenda item # 7. Department Reports. Mr. Hill
noted there were no department reports.

Chair Elenkiwich asked for a motion to adjourn. Tom Davis made a motion
to adjourn the meeting, Roger Erickson second.

Chair Elenkiwich adjourned the meeting at 11:07 PM.

Rae Lynn Maher
Brookings County
Development Department.
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